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42 MATTER OF THORNTON. 

United States District Court. — District of North Carolina. 

Matter or ALVIN G. THORNTON, Bankrupt. 1 

Real estate cannot be allotted or set apart by the assignee to a bankrupt under 
section 14 of the Bankrupt Act, even though the personal property, excluding the 
articles exempted by the state law, be less than the amount which the assignee 
thinks should be allowed the defendant. 

Money may be so allotted to the bankrupt. 

The following question was certified by the Register : — 
Should an assignee in bankruptcy, in case there is a deficiency 
of personal property, allot to the bankrupt an exemption in real 
estate under section 14 of the Bankrupt Act of 1867 — in other 
words, does the Bankrupt Act give to an assignee the discretion- 
ary power of assigning to the bankrupt real estate to make up 
deficiency when he (the assignee) is of opinion that the bankrupt's 
exemption under said section 14 ought to amount to $500, and 
there is not that amount of personal property belonging to the 
estate over and above the articles specifically exempted under 
sections 7 and 8, chapter 45, Revised Code of North Carolina ? 

John W. Hinsdale, for creditor. — I. The term necessaries is 
used principally in the laws relating to infants and femes covert. 
It is always defined as personalty, and never including real estate : 
Smith on Contracts 216 and note reference to Tupper v. Cald- 
well, 13 Metcalf 563. 

An infant can contract for necessaries ; but, however necessary 
land might be to him, its purchase by him would not be binding ; 
so in case of feme covert, who might be in the greatest need of a 
home — a sale of house and lot to her would not bind her husband : 
Freeman v. Bridgers, 4 Jones N. C. Law, p. 1 ; Seaton v. Bene- 
dict, 2 Smith's Lead. Cas. p. 431 ; Tyler on Infancy and Covert- 
ure 105, 112, 117, 120, 356, 358. 

II. This is the proper time to take exceptions, and solicit the 
opinion of the court : Bankrupt Act, § 14, Gen. Clause 50 (Rice's 
Manual) ; Gen. Orders in Bankruptcy, Rule XIX. 

B. £ T. C. Fuller, for bankrupt. 

Brooks, J. — I have examined with care the authorities cited 

1 We are indebted for this case to J. W. Hinsdale, Esq., counsel. — Eds. Am. 
Law Reo. 
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by the counsel representing the creditors who except to the report 
of the assignee. And I have also read with interest the argument 
filed by the attorneys for the bankrupt. 

This question has often arisen, and given rise to animated dis- 
cussion in my presence, but is now for the first time presented 
under the provisions of the law for my decision. I am well satis- 
fied that a fair and proper construction of the language used in 
that part of the Bankruptcy Act, which relates to exempting, as 
well as the true spirit and object of the law, will not justify or 
authorize the action of the assignee in this case. The terms 
" other articles and necessaries," as used in the act, cannot be so 
construed as to embrace land, without doing violence to every 
meaning heretofore allowed those terms. It is quite clear, I 
think, that if among the property of the bankrupt none, or not 
enough, of the articles specifically mentioned in the act to be ex- 
empted be found, then the assignee may report as exempted other 
" articles and necessaries" to make up the amount required, or 
the deficiency (as the case may be) in the opinion of the assignee, 
the whole not to exceed, under any circumstances, the value of 
$500. 

The suggestion of the counsel for the bankrupt would have 
much weight if it was a matter of discretion. But the court can 
no sooner award an article or kind of property, not properly em- 
braced within the terms used, according to a fair construction, 
than it could exceed the sum prescribed. The exemptions pro- 
vided for by the Bankruptcy Act originated from the same spirit 
that prompted the enactment of our legislative provisions in favor 
of widows of intestates, awarding these provisions for their tem- 
porary support. And as that law restricts the commissioners in 
the kind or species of property they shall award, so does the 
Bankruptcy Act restrict the assignee as to the kind of property 
he shall exempt. Now it often occurs that this all-important pur- 
pose of the law would be defeated, if under no circumstances 
money could be exempted to a bankrupt. Yet, from the language 
of the law, if money could not be construed to be an article or a 
necessary, it would be quite clear, I think, that money could not be 
allowed! But it is as clear that money may be allowed, for it not 
unfrequently occurs that money is quite as necessary to the tem- 
porary subsistence of a bankrupt and his family as any article 
that can be mentioned. 
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As the widow of an intestate, upon the granting of administra- 
tion, is presumed to be entirely destitute of such articles and pro- 
visions as are necessary for her support, so the Bankruptcy Act 
presumes that every man who has been adjudged a bankrupt has 
sworn truly, and has surrendered all his property and estate. 
Then, if this be correct, he is alike destitute. Now, suppose the 
bankrupt has been a merchant, a banker, and has surrendered a 
large estate in "choses in action" and money, but not having 
been a housekeeper, but from choice, from motives of economy, 
or otherwise, he and his family, consisting of a wife and children, 
have been inmates of a boarding-house — he does not own a bed 
or a chair, or any article of provisions, consequently there is 
nothing of the kind in his schedule ; surely it could not be suc- 
cessfully contended that some money would not be necessary for 
the temporary subsistence of such a family. Under such circum- 
stances money may be exempted. 

The assignee must advertise the real estate mentioned in his 
report as exempted, and sell the same to the highest bidder, and 
apply the proceeds as the law directs. 

Let this be certified. 



United States District Court — District of New Jersey. 

Re ISAAC ROSENFELD, Jr. 

A., before insolvency and not in contemplation of bankruptcy, indebted to B. in 
the sum of $241 1, sold to B. an estate to the value of $10,000, and credited him 
on his books for the said sum of $2411 at the time of sale. Afterwards A., when 
insolvent and in contemplation of bankruptcy, had a settlement with agent of B., 
when the sum of $2411 was deducted from the amount of purchase-money. Held, 
that the payment was really made at the time of sale, that it was not an appropria- 
tion of payments and that it was a legitimate transaction and not a fraudulent pre- 
ference within the meaning of the Bankrupt Act. Where specification charges 
that a particular debt was paid after passage of Bankrupt Act, and the proof shows 
that it was paid before, and proof is offered that there were other debts not men- 
tioned in specifications that were paid after passage of said act : Held, that the 
creditors are bound by the specification, and such proof is inadmissible. 

Servants' wages paid after the passage of Bankrupt Act, as necessary family 
expenses, cannot be allowed as objection to discharge. Payment made to counsel 
for services "rendered and to be rendered," by bankrupt without fraud is not a 
ground for refusal of discharge. "Where a bankrupt, insolvent and in contempla- 
tion of bankruptcy, insured his life, it is an improper transaction. Insurance 



